LOCAL AGENCY FORMATION COMMISSION
FOR SAN BERNARDINO COUNTY

1170 West Third Street, Unit 150, San Bernardino, CA 92415-0490
(909) 388-0480 ¢ Fax (909) 388-0481
lafco@lafco.sbcounty.gov
www.sbclafco.org

DATE: JANUARY 10, 2024

FROM: SAMUEL MARTINEZ, Executive Officer, ’
MICHAEL TUERPE, Assistant Executive Officer

TO: LOCAL AGENCY FORMATION COMMISSION

SUBJECT: Agenda ltem #7: LAFCO 3260 — Annexation to the Lake Arrowhead
Community Services District (Hesperia Farms Property - District Owned)

INITIATED BY':

Resolution of the Board of Directors of the Lake Arrowhead Community Services District

RECOMMENDATION:

The staff recommends that the Commission approve LAFCO 3260 by taking the following
actions:

1. For environmental review, certify that LAFCO 3260 is exempt from the provisions of
the California Environmental Quality Act and direct the Executive Officer to file the
Notice of Exemption within five (5) days;

2. Approve LAFCO 3260, with the standard LAFCO terms and conditions that include
the “hold harmless” clause for potential litigation costs by the applicant;

3. Waive protest proceedings, as permitted by Government Code Section 56662(d),
with 100% landowner consent to the annexation proposal; and,

4. Adopt LAFCO Resolution #3386, setting forth the Commission’s determinations and
conditions of approval concerning LAFCO 3260.

BACKGROUND:

Sphere of Influence Determination

In 2010, as part of the Commission’s consideration of the service review and sphere update
for the Lake Arrowhead Community Services District (“Lake Arrowhead CSD” or the
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“District”), the Commission determined to expand the District’s sphere of influence to
include the Hesperia Farms Property located within and adjacent to the City of Hesperia.
The Commission noted that since the territory is outside the boundaries of the District, it
pays ad valorem property taxes on said parcels. The Commission determined that as a
cost savings measure, if the District were to annex these parcels and continue its existing
use, it could file for removal from the tax roll as exempt property and eliminate the financial
obligation for payment of ad valorem property tax. Included as Attachment #3 to this report
is the Commission’s Resolution No. 3117, which outlines its approval of the District’'s sphere
of influence expansion of the Hesperia Farms Property.

LAFCO 3260

LAFCO 3260 is a proposal initiated by the Lake Arrowhead CSD requesting annexation of
the District-owned parcels associated with the Hesperia Farms Property, encompassing
approximately 344 acres, located along the Mojave River on the east side of Arrowhead
Lake Road immediately south of the Hesperia Lake Park, within the District’s existing
sphere of influence. Below are maps that provide a general overview as well as a detail of
the proposed annexation area. Location and vicinity maps are also included as Attachment
#1 to this report.
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Lake Arrowhead CSD owns all 11 parcels within the annexation area, which the District
uses (and will continue to use) for disposal of its treated effluent for groundwater recharge.

Currently, the District is obligated to pay property taxes on these parcels since these are all
located outside of the agency’s boundaries.

The District’s justification as identified in its application is to annex the District-owned
parcels in order to relieve the District from paying property taxes on said parcels. A public
agency is exempt from paying property taxes on lands that it owns provided the lands are
within the agency’s boundaries. Upon annexation, these parcels will be part of the District
and, therefore, would be relieved of its annual property tax obligation for said parcels.

This report will provide the Commission with the information related to the four major areas

of consideration required for a jurisdictional change — boundaries, land uses, service issues
and the effects on other local governments, and environmental considerations.

BOUNDARIES:

The District-owned parcels associated with the Hesperia Farms Property encompasses a
total of approximately 344 acres and is located along the Mojave River on the east side of
Arrowhead Lake Road immediately south of the Hesperia Lake Park. The area includes a

total of 11 parcels, Assessor Parcel Numbers 0397-013-03, -04, -05, -17, -18, -19, -20, -21,
and -22, and 0433-171-72 and -74.
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LAFCO 3260 has no boundary concern. The annexation into the District is required in order
to relieve itself of a recurring annual property tax obligation on the District-owned parcels,
which is a savings that would benefit the ratepayers for the District.

LAND USE:
The annexation area is generally vacant. The area includes the District’s percolation ponds

and some ancillary structures. In addition, a local radio-controlled airplane club uses one of
the parcels for its runway/field. Below is an aerial view of the property.

The existing uses directly surrounding the annexation area are a mix of vacant land and
residential property to the west and south, a local park lake (Hesperia Lake Park) to the
north, and the Mojave River along its eastern edge.
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City’s General Plan:

The bulk of the annexation area, which is within the City of Hesperia, has a zoning
designation of RR-2% (Rural Residential, 2.5 acres minimum).

County Land Use Designation:

Two properties lying across the Mojave River are within the County’s jurisdiction. The
County’s land use designation includes primarily FW (Floodway) with a sliver of RL-10
(Rural Living, 10 acres minimum) adjacent to Deep Creek Road.

District’s Solar Project

Independent of this annexation proposal, the District is proposing to build a solar project
(see Primer below) on a six-acre portion of the annexation area. The District’s justification
for this annexation is to relieve itself of the property tax obligation on these parcels. This is
consistent with the Commission’s 2010 action to expand the District’s sphere of influence to
include this area for the same reasoning — property tax relief. As for the solar project, the
court has determined that the solar project can move forward regardless of an annexation
(see Primer below). Therefore, there are no concerns related to the District’s solar project.

No change in land use is anticipated as a result of the annexation. In addition, approval
of this proposal will have no direct impact on the current land use designations assigned
to the area or the solar project proposed on the site. Therefore, there are no land use
concerns related to this proposal.

Lake Arrowhead Community Services District Solar Project

This primer box provides a history of the District’s solar project.

To reduce its energy costs and the carbon footprint of its operations, the District proposes to
construct a 0.96 megawatt (MW) solar photovoltaic project on a six-acre portion of the
Hesperia Farms Property. After several additional years of research by the District, it was
determined that the highest economic return and the fewest negative impacts would result
from locating a solar facility at the Hesperia Farms Property.

Original Site. In December 2015, the District adopted an Initial Study and Mitigated Negative
Declaration under the California Environmental Quality Act (CEQA and approved the solar
project (Original Site). The District also determined the solar project qualified for an Absolute
Exemption from City zoning for facilities generating electrical energy under Government Code
section 53091 and that the exception to the Absolute Exemption for “transmission” did not
apply. Alternatively, the District found that the solar project fell under a Qualified Exemption
from City zoning under Gov. Code section 53096 for facilities involving the “transmission” of
electrical energy where there is no feasible alternative to the local agency’s proposal.

In February 2016, the City filed a petition for writ of mandate challenging, among other

things, the District's determination that the Solar Project at the Original Site was exempt under
the absolute exemption and the qualified exemption. Ultimately, the Court of Appeal
confirmed that the Solar Project does not have to be integral to the District's water and sewer
operations for the exemptions to apply. (City of Hesperia v. Lake Arrowhead Community
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Services District (2019) 37 Cal.App.5th 734, 759.) But the Court of Appeal also found the
Solar Project involves "transmission” of electrical energy within the meaning of the exception
to the absolute exemption, rendering the absolute exemption inapplicable. (lbid.)
Additionally, the Court of Appeal found there was not substantial evidence in the District's
administrative record demonstrating "there is no feasible alternative" to the proposed location
of the Solar Project, as required under the qualified exemption in Gov. Code section 53096.
The Court found the evidence in the record "supports a finding that the Project Site is a good
location for the Solar Project” but did not "contain any evidence of an alternative location for
the Solar Project (or evidence that no alternative exists)."

Alternative Site. The Original Site for the Solar Project was to be in the southern portion of
the Hesperia Farms Property. During a nine month stay of the appeal to allow for settlement,
the District applied for a General Plan amendment and a conditional use permit under the
City's zoning ordinance for an alternative site for the Solar Project located 660 feet to the
north of the southern property line on the Hesperia Farms Property (Alternative Site).

The Alternative Site is the same in design and layout, but it requires additional trenching to
install electrical conduit to connect the site to the SCE facilities along the southern boundary
of the property. In August 2017, the District adopted an Addendum to the Mitigated Negative
Declaration for the Alternative Site under CEQA and approved the Alternative Site. The
District determined the change from the Original Site to the Alternative Site would not result
in any new significant environmental effects triggering the need for further environmental
review and filed a Notice of Determination. Despite the Planning Commission's
recommendation to approve the Alternative Site, in 2018 the City Council denied the District's
application because it was "inconsistent with the goals and policies of the General Plan" and
would be more "comparable to, and compatible with commercial and industrial uses."

The District further investigated and evaluated alternatives to offset its energy costs. In
2019/20, experts were retained to prepare two technical reports: (1) Technical Memorandum
for Feasibility Evaluation of Potential Photovoltaic System Sites by Tidewater Incorporated,
dated May 2020 and (2) RES-BCT Project Review by Sage Energy Consulting, Inc., dated
April 2020. Relying on these expert reports, District staff documented their additional
investigation of alternatives to the Solar Project on the Alternative Site in a standalone, robust
report entitled Lake Arrowhead Community Services District — Alternatives to Proposed
Solar Photovoltaic System on Hesperia Farms Property, dated May 2020.

In June 2020, at a regularly-held public meeting, the District's Board of Directors
unanimously adopted Resolution No. 2020-04 determining there is no feasible alternative to
the Proposal, rending the City's zoning ordinance inapplicable to the Alternative Site
approved by the District in 2017 under Government Code section 53096.

In September 2020, the City filed a Petition for Writ of Mandate and Complaint entitled

City of Hesperia v. Lake Arrowhead Community Services District et al., San Bernardino
Superior Court, Case No. CIVDS 2019176, challenging the District’s June 2020 determination
that the City’s zoning ordinances were inapplicable to the Hesperia Farms Property under
Gov. Code section 53096. Judgment was entered in favor of the District by the trial court on
March 8, 2022. (See Exhibit 1 to Attachment 2A). The City appealed the ruling and the Court
of Appeal ruled in the District’s favor on July 12, 2023. ((2023) 93 Cal.App.5" 489, see Exhibit
2 to Attachment 2A).
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SERVICE ISSUES AND EFFECTS ON OTHER LOCAL GOVERNMENTS:

In every consideration for jurisdictional change, the Commission is required to look at the
existing and proposed service providers within an area. Current County service providers
within the annexation area include: San Bernardino County Fire Protection District and its
North Desert Service Zone, County Service Area 60 (Apple Valley Airport), and

County Service Area 70 (multi-function agency — portion). In addition, the following entities
overlay the annexation area: City of Hesperia (portion), Hesperia Water District (portion);
Hesperia Park and Recreation District (portion), Mojave Water Agency, and Mojave Desert
Resource Conservation District. None of the service providers and overlaying entities are
affected by this proposal.

The application includes a plan for the extension of services for the annexation area as
required by law and Commission policy (included as part of Attachment #2 to this report).
The Plan for Service indicates no services are anticipated to change as a result of the
annexation. The annexation into the District is required in order to relieve itself of a
recurring annual property tax obligation on the District-owned parcels, which is a savings
that would benefit the ratepayers for the District. As a result, the proposed annexation will
have a positive financial effect (savings) for the District.

As noted earlier, this proposal does not affect any of the overlaying agencies. Law
enforcement responsibilities will continue to be provided by the Hesperia Police Department
(through its contract with the San Bernardino County Sheriff's Department) as well as the
County Sheriff's Department itself. Both service providers will continue to serve their
respective areas upon completion of the annexation. Fire protection and paramedic
services will continue to be provided by the San Bernardino County Fire Protection District
and its North Desert Service Zone, which serves the entire annexation area.

As required by Commission policy and State law, the Plan for Service shows that the

extension of its services will maintain current service levels provided through the County or
any of the other overlaying entities.

ENVIRONMENTAL CONSIDERATIONS:

As the CEQA lead agency, the Commission’s Environmental Consultant, Tom Dodson from
Dodson and Associates, has indicated that the review of LAFCO 3260 is exempt from the
California Environmental Quality Act (CEQA). This recommendation is based on the finding
that the Commission’s approval of the annexation has no potential to cause any adverse
effect on the environment. No proposal for development and/or physical modification has
been identified on any of the parcels being annexed into the District. Therefore, the
proposal is exempt from the requirements of CEQA, as outlined in the State CEQA
Guidelines, Section 15061 (b)(3). Staff recommends that the Commission adopt the
Common Sense Exemption for this proposal. A copy of Mr. Dodson’s analysis is included
as Attachment #5 to this report.
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WAIVER OF PROTEST PROCEEDINGS:

Lake Arrowhead CSD is the sole landowner for all the parcels being considered for the
proposed annexation (see Attachment #4 — Landowner Consent Form) and there are no
other subject agencies associated with this proposal other than the District itself. Therefore,
if the Commission approves LAFCO 3260, staff is recommending pursuant to Government
Code Section 56662(d) that protest proceedings be waived and that the Executive Officer
be directed to complete the action following completion of the mandatory 30-day
reconsideration period.

CONCLUSION:

The annexation application was submitted by the Lake Arrowhead CSD in order to relieve
itself of a recurring annual property tax obligation on the District-owned parcels, which is a
savings that would benefit the ratepayers for the District. A public agency is only exempt
from paying property taxes on lands that it owns if the lands are within the agency’s
boundaries.

Therefore, for these reasons, and those outlined throughout the staff report, staff supports
the approval of LAFCO 3260.

DETERMINATIONS:

The following determinations are required to be provided by Commission policy and
Government Code Section 56668 for any change of organization/reorganization proposal:

1. The County Registrar of Voters Office has determined that the annexation area is legally
uninhabited, containing zero registered voters as of October 11, 2023.

2. The County Assessor’s Office has determined that the total assessed value of land
within the annexation area is $531,416 as of December 20, 2022.

3. The annexation area is within the sphere of influence assigned the Lake Arrowhead
Community Services District.

4. Legal notice of the Commission’s consideration of the proposal has been provided
through publication in the Alpine Mountaineer News, a newspaper of general
circulation within the Lake Arrowhead community, and The Daily Press, a newspaper
of general circulation within the annexation area. As required by State law,
individual notification was provided to affected and interested agencies, County
departments, and those individuals and agencies having requested such notice.

5. In compliance with the requirements of Government Code Section 56157 and
Commission policies, LAFCO staff has provided individual notice to landowners
(170) and registered voters (76) surrounding the annexation area (totaling 246
notices). Comments from registered voters, landowners, and other individuals and
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any affected local agency in support or opposition have been reviewed and
considered by the Commission in making its determination.

The City of Hesperia’s zoning designation for the portion of the area that is in the city
is RR-2Y%2 (Rural Residential, 2.5 acres minimum). The County’s current land use
designations for the annexation area are: FW (Floodway) and RL-10 (Rural Living,
10 acres minimum). This annexation has no direct impact on said land use
designations.

The Southern California Associated Governments (SCAG) has adopted its 2020-
2045 Regional Transportation Plan and Sustainable Communities Strategy
(RTPSCS) pursuant to Government Code Section 65080. LAFCO 3260 has no direct
impact on SCAG’s Regional Transportation Plan and Sustainable Communities
Strategy.

The Commission’s Environmental Consultant, Tom Dodson and Associates, has
recommended that this proposal is exempt from environmental review based on the
finding that the Commission’s approval of the annexation has no potential to cause
any adverse effect on the environment; and therefore, the proposal is exempt from
the requirements of CEQA, as outlined in the State CEQA Guidelines, Section 15061
(b)(3). Mr. Dodson recommends that the Commission adopt the Exemption and
direct its Executive Officer to file a Notice of Exemption within five (5) days.

The annexation area is served by the following local agencies:

County of San Bernardino

City of Hesperia (portion)

Hesperia Water District (portion)

Hesperia Park and Recreation District (portion)

Mojave Water Agency

Mojave Desert Resource Conservation District

San Bernardino County Fire Protection District, its North Desert Service
Zone, and its Zone FP-5 (portion)

County Service Area 60 (Apple Valley Airport)

County Service Area 70 (unincorporated County-wide multi-function agency --
portion)

None of the agencies are be detached as a function of this annexation. Said
agencies will continue to overlay the annexation area.

A plan for service was prepared for the annexation area, as required by law. The
Plan indicates no service are anticipated to change as a result of the annexation.
The annexation into the Lake Arrowhead Community Services District is to relieve
itself of a recurring annual property tax obligation on the District-owned parcels. As
a result, the proposed annexation will have a positive financial effect (savings) for
the District. A copy of this plan is included as a part of Attachment #2 to this report.
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The annexation can benefit from the availability and extension of services provided
by any of the underlying agencies. However, the plan for service indicates no
service are anticipated to change as a result of the annexation.

This proposal will not affect the fair share allocation of the regional housing needs
assigned the County or the City of Hesperia through the Southern California
Association of Government’s (SCAG) Regional Housing Needs Allocation (RHNA)
since the annexation area will remain vacant and used for public facilities (i.e.
percolation ponds).

With respect to environmental justice, the annexation proposal—wherein the parcels
being annexed into the Lake Arrowhead Community Services District will remain
vacant and used for public facilities (groundwater recharge)—uwill not result in the
unfair treatment of any person based on race, culture or income.

The County of San Bernardino adopted a resolution determining there will be a zero
property tax transfer as a result of the annexation. This fulfills the requirements of
Section 99 of the Revenue and Taxation Code.

The maps and legal descriptions as revised are in substantial compliance with
LAFCO and State standards through certification by the County Surveyor’s Office.

Attachments:

1. Vicinity Maps and Official Map
Lake Arrowhead Application Forms
A. Lake Arrowhead Community Services District Application Form & Attachment
e Exhibit 1 — Trial Court Judgement including Final Ruling (Exhibit 1) and
Tentative Ruling (Exhibit A to Final Ruling)
e Exhibit 2 — Court of Appeal Ruling
B. Lake Arrowhead Community Services District Supplemental Annexation Form
& Plan for Service
3. LAFCO Resolution No. 3117: Service Review and Sphere of Influence Update for
the Lake Arrowhead Community Services District (December 2010)
4. Landowner Consent Form
5. Tom Dodson’s Environmental Response for LAFCO 3260
6. Draft Resolution No. 3386
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SAN BERNARDINO LAFCO
APPLICATION AND PRELIMINARY
ENVIRONMENTAL DESCRIPTION FORM

INTRODUCTION: The questions on this form and its supplements are designed to obtain enough
data about the application to allow the San Bernardino LAFCO, its staff and others to adequately assess
the proposal. By taking the time to fully respond to the guestions on the forms, you can reduce the
processing time for your proposal. You may also include any additional information which you believe is
pertinent. Use additional sheets where necessary, or attach any relevant documents.

GENERAL INFORMATION

1 NAME OF PROPOSAL:
Hesperia Farms Percolation Ponds and Solar Photovoltaic System

2. NAME OF APPLICANT: Lake Arrowhead Community Services District

APPLICANT TYPE: [/ Landowner [ Local Agency
[] Registered Voter [ ] Other

MAILING ADDRESS:
P.0O. Box 700

Lake Arrowhead, California 92353
PHONE: (809 ) 336-7100

FAX: (909 ) 336-7172
E-MAIL ADDRESS: ccerri@lakearrowheadcsd.com

3. GENERAL LOCATION OF PROPOSAL:
Approximately 344 acres of vacant land located at 6727 Arrowhead Lake Road
in the City of Hesperia, San Bernardino County. Please see Attachment for

-more-informationincluding-Assesser Pareet-Numbers————MM

4, Does the application possess 100% written consent of each landowner in the subject territory?
YES [ NO [] If YES, provide written authorization for change.

5. Indicate the reason(s) that the proposed action has been requested.
Please see Attachment
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LAND USE AND DEVELOPMENT POTENTIAL

Total land area of subject territory (defined in acres):
344 acres

Current dwelling units within area classified by type (single-family residential, multi-family [duplex,
four-plex, 10-unit], apartments)
2 single-family residences (both abandoned)

Approximate current population within area:
0

Indicate the General Plan designation(s) of the affected city (if any) and uses permitted by this
designation(s):
Rl Rasidansal

San Bernardino County General Plan designation(s) and uses permitted by this designation(s):
Flnnriw::y

Describe any special land use concerns expressed in the above plans. In addition, for a City
Annexation or Reorganization, provide a discussion of the land use plan’s consistency with the
regional transportation plan as adopted pursuant to Government Code Section 65080 for the
subject territory:

Please see Attachment

indicate the existing use of the subject territory.

The Hesperia Farms Property is vacant land. It lies within the Mojave River watershed at
the northern base of the San Bernardino mountains. LACSD uses it to discharge and

et ; Mo =i : S E :
LCounty designates the common land use on each parcel as "elecirical facility "

What is the proposed land use?

LACSD desires to continue its use of the percolation ponds while also moving
forward with the construction of the Solar Project on a six-acre portion near the

Hesperia Farms Property’s southern border.

Will the proposal require public services from any agency or district which is currently operating at
or near capacity (including sewer, water, police, fire, or schools)? YES [ NO [/ If YES, please
explain.
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On the following list, indicate if any portion of the territory contains the following by placing a
checkmark next to the item:

] Agricultural Land Uses ] Agricultural Preserve Designation

] Williamson Act Contract ] Area where Special Permits are Required
] Any other unusual features of the area or permits required:

N/A

Provide a narrative response to the following factor of consideration as identified in §56668(p):
The extent to which the proposal will promote environmental justice. As used in this subdivision,
"environmental justice" means the fair treatment of people of all races, cultures, and incomes with
respect to the location of public facilities and the provision of public services:

Please see Attachment.

ENVIRONMENTAL INFORMATION

Provide general description of topography.

Arid, vacant. high desert land at the northern base of the San Bernardino
mountains, adjacent to the Mojave River.

Describe any existing improvements on the subject territory as % of total area.

Residential 0 % Agricultural 0 %
100

Commercial 0 % Vacant %

Industrial O % Other 0 %

Describe the surrounding land uses:

NORTH Hesperia Lakes Park
Mojave River/ vacant land (percolation ponds)
EAST
SOUTH San Bernardino mountains
WEST Arrowhead Lake Road

Describe site alterations that will be produced by improvement projects associated with this
proposed action (installation of water facilities, sewer facilities, grading, flow channelization, etc.).

Please see Attachment.
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5 Will service extensions accomplished by this proposal induce growth on this site? YES [ ]
NO [/ Adjacent sites? YES [_]NO [] Unincorporated [ ] Incorporated [ ]

6 Are there any existing out-of-agency service contracts/agreements within the area? YES [_]
NO [ If YES, please identify.

7 Is this proposal a part of a larger project or series of projects? YES [] NO [y If YES, please
explain.

NOTICES

Please provide the names and addresses of persons who are to be furnished mailed notice of the hearing(s)
and receive copies of the agenda and staff report.

NAME TELEPHONE NO.
ADDRESS:
NAME TELEPHONE NO.
ADDRESS:
NAME TELEPHONE NO.
ADDRESS:
CERTIFICATION
As a part of this application, the City/Town of ; or'the Lakediowhead Communily S6rvices District
District/Agency, (the applicant) and/or the (real party in

interest - landowner and/or registered voter of the application subject property) agree to defend, indemnify,
hold harmless, promptly reimburse San Bernardino LAFCO for all reasonable expenses and attorney fees,



(FOR LAFCO USE ONLY)

and release San Bernardino LAFCO, its agents, officers, attorneys, and employees from any claim, action,
proceeding brought against any of them, the purpose of which is to attack, set aside, void, or annul the
approval of this application or adoption of the environmental document which accompanies it.

This indemnification obligation shall include, but not be limited to, damages, penalties, fines and other costs
imposed upon or incurred by San Bernardino LAFCO should San Bernardino LAFCO be named as a party
in any litigation or administrative proceeding in connection with this application.

As the person signing this application, | will be considered the proponent for the proposed action(s) and will
receive all related notices and other communications. | understand that if this application is approved, the
Commission will impose a condition requiring the applicant and/or the real party in interest to indemnify,
hold harmless and reimburse the Commission for all legal actions that might be initiated as a result of that
approval.

| hereby certify that the statements furnished above and in the attached supplements and exhibits present
the data and information required for this initial evaluation to the best of my ability, and that the facts,

statements, and information presentedﬁ e true and or%o the best of my knowledge and belief
DATE 7/8/;709& SN N\\J

- "~ SIGNATURE
Lake Arrowhead Community Services District

Printed Name of Applicant or Real Property in Interest
(Landowner/Registered Voter of the Application Subject Property)

General Manager
Title and Affiliation (if applicable)

PLEASE CHECK SUPPLEMENTAL FORMS ATTACHED:

ANNEXATION, DETACHMENT, REORGANIZATION SUPPLEMENT

SPHERE OF INFLUENCE CHANGE SUPPLEMENT

CITY INCORPORATION SUPPLEMENT

FORMATION OF A SPECIAL DISTRICT SUPPLEMENT

ACTIVATION OR DIVESTITURE OF FUNCTIONS AND/OR SERVICES FOR SPECIAL
DISTRICTS SUPPLEMENT

N

KRM-Rev. 8/19/2015



Lake Arrowhead Community Services District

Hesperia Farms Property — Application and Preliminary Environmental Description Form

Attachment
General Information
3. Assessor Parcel Numbers
o] 0397-013-03
o 0397-013-04
o] 0397-013-05
o 0397-013-17
o] 0397-013-18
o 0397-013-19
o] 0397-013-20
o 0397-013-21
o] 0397-013-22
o 0433-171-72
o 0433-171-74
5. District and Hesperia Farms Background. Lake Arrowhead Community Services

District (the “District”) is located atop the San Bernardino Mountains. At 5,100 feet above sea
level, it serves approximately 8,000 water customers and 10,500 wastewater customers within the
Lake Arrowhead community, from Rim Forest to Deer Lodge Park to Cedar Glen. The District
operates two water treatment plants, 19 water pumping stations, two wastewater treatment plants,
21 wastewater pumping stations, 20 reservoir tanks, and several hundred miles of pipelines. It was
formed in 1978 by residents of Lake Arrowhead to purchase the privately-owned water system
servicing Arrowhead Woods and the surrounding communities.

Over the years, the District’s service area was expanded several times, most significantly
through the annexation of the Lake Arrowhead Sanitation District (the “Sanitation District”),
which added wastewater services to the District’s portfolio. In 1976, the Sanitation District had
acquired a 344-acre property located at 6727 Arrowhead Lake Road (the “Hesperia Farms
Property”) in the City of Hesperia (the “City”) for disposing treated effluent. The District acquired
title to the Hesperia Farms Property through annexation of the Sanitation District.



The Hesperia Farms Property lies at the base of the northern side of the San Bernardino
Mountains. The District treats wastewater at its Willow Creek and Grass Valley treatment plants,
respectively, and disposes of the wastewater in the Hesperia Farms Property’s percolation ponds,
which allows it to percolate into the Mojave River groundwater basin. The Hesperia Farms
Property contains percolation ponds in which approximately 1,500 acre-feet of effluent treated by
the District is disposed annually. The District has the legal authority to treat and dispose of
wastewater in the same manner as a sanitary district pursuant to Government Code section
61100(b).

The District has intended to annex the Hesperia Farms Property for decades. In fact, in
2010, at the District’s request, the Local Agency Formation Commission for San Bernardino
County (“LAFCO”) expanded the District’s sphere of influence (which, to that point, had been
coterminous with its water and wastewater service area) to include the Hesperia Farms Property.
In its report recommending the change, LAFCO staff found:

The properties are owned by [the District] which it uses for effluent
disposal and agricultural production. Since the territory is outside
the boundaries of the District it pays ad valorem property taxes. As
a cost savings measure, if [the District] were to annex these parcels
and continue its existing use, it could file for removal from the tax
roll as an exempt property and eliminate the financial obligation for
payment of ad valorem property tax.

The report further stated, “[The District] was envisioned to provide more than water and
sewer service. It was intended to become the focal government organization for the community.”
Receiving no objections from any party (including the City), LAFCO expanded the District’s
sphere of influence to include the Hesperia Farms Property.

The District intends to continue its water percolation activities at the Hesperia Farms
Property.

Annexation of the Hesperia Farms Property will exempt the District from property taxes,
which will result in significant cost savings to the District and its customers.

Land Use and Development Potential

5. The District is not aware of any land use concerns related to the continued used of
the Hesperia Farms Property for its percolation ponds.

In September 2020, the City filed a Petition for Writ of Mandate and Complaint entitled
City of Hesperia v. Lake Arrowhead Community Services District et al., San Bernardino Superior
Court, Case No. CIVDS 2019176, challenging the District’s June 2020 determination that the
City’s zoning ordinances were inapplicable to the Hesperia Farms Property under Government
Code section 53096. Judgment was entered in favor of the District by the trial court on March 8,
2022. (See, Exhibit 1.) The City appealed the ruling and the Court of Appeal ruled in the District’s
favor on July 12, 2023. (See, Exhibit 2.)



9. The Hesperia Farms Property is vacant land, with only a few abandoned buildings
and no people residing thereon. It is located at the northern base of the San Bernardino Mountains,
near the Mojave River, and has been used by the District to store treated wastewater for nearly 50
years. The District wishes to annex the Hesperia Farms Property for the reasons asserted by
LAFCO in 2010 in determining it should be part of the District’s sphere of influence. The
abandoned buildings are outside the footprint of both the percolation ponds; moreover, at its May
24, 2022, Board meeting, the District awarded a contract for the removal of the buildings and they
were subsequently removed. The annexation will result in minimal impacts to adjacent land uses.

Environmental Information

4, The District’s continuing use of the Hesperia Farms Property for its percolation
ponds, regardless of whether the Hesperia Farms Property is annexed, is not a physical change to
the environment within the purview of CEQA. (14 Cal. Code Regs. (“State CEQA Guidelines”),
§ 15378.) Further, annexation to a special district of areas containing existing public or private
structures developed to the density allowed by current zoning is exempt from environmental
review under Class 19, State CEQA Guidelines section 15319.



EXHIBIT 1
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FILED
SUPERIOR COURT GF CALIFORNIA
COUNTY OF SAN BERNARDINO
SAN BERNARDINO DISTRICT

MAR 0 8 2022

BY
J LES, uTY

EXEMPT FROM FILING FEES PURSUANT
TO GOVERNMENT CODE SECTION 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

CITY OF HESPERIA,
Petitioner and Plaintiff,
V.

LAKE ARROWHEAD COMMUNITY
SERVICES DISTRICT, a public body
corporate and politic; BOARD OF
DIRECTORS OF LAKE ARROWHEAD

. COMMUNITY SERVICES DISTRICT; DOES

1 through 50, Inclusive,

Respondent and Defendant.

SOUTHERN CALIFORNIA EDISON;
SUNPOWER CORPORATION, SYSTEMS;
and STIFEL, NICOLAUS & COMPANY,

[ INCORPORATED,

Real Parties in Interest.

24148.00054\34390279.1 =] =

Case No. CIVDS2019176

Case filed under California Environmental
Quality Act (CEQA)

[FROPOSED] JUDGMENT DENYING
PETITION FOR WRIT OF MANDATE
AND CAUSES OF ACTION FOR
DECLARATORY AND INJUNCTIVE
RELIEF

Judge:  Hon. David Cohn
Dept.:  S26 (assigned for all purposes)

Action Filed: September 1, 2020
Trial Date: September 3, 2021

[PROPOSED] JUDGMENT DENYING PETITION FOR WRIT OF MANDATE
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On September 3, 2021, the Petition for Writ of Mandate (“Petition”) of Petitioner and
Plaintiff, City of Hesperia, a municipal corporation, (“City”), came on regularly for hearing
before the Honorable David Cohn in Department S26 of the above-captioned court. Petitioner and
Plaintiff, City, was represented by Eric L Dunn, June S. Ailin, and Nicholas P. Dwyer of the law
firm of Aleshire & Wynder, LLP. Respondents and Defendants, Lake Arrowhead Community
Services District, a public body corporate and politic, Board of Directors of Lake Arrowhead
Community Services District (collectively referred to as “District”), were represented by
Lindsay D. Puckett and Andrew Skanchy of the law firm of Best Best & Krieger LLP. Real party
in interest Sunpower Corporation Systems was represented by Emily L. Murray of the law firm
Allen Matkins Leck Gamble Mallory & Natsis.

The Administrative Record consisting of four bankers boxes and an electronic copy on

one thumb drive with the Administrative Index and documents 1-114 (bates range AR 1 — AR

9447), along with the certified Administrative Record in the case entitled City of Hesperia v. Lake
Arrowhead Community Services District et al., San Bernardino County Superior Court Case No.
CIVDS1602017, consisting of tabs 1 — 81 (bates ranges AR0001-AR2812), was admitted into
evidence. In addition, the City and the District each lodged their own administrative record
citation binders.

The court having read and considered the Administrative Record, the supporting and
opposing points and authorities, declarations and exhibits, and having considered the arguments
of counsel, rules as follows:

IT IS HEREBY ORDERED ADJUDGED AND DECREED THAT:

[ The City’s Request for Judicial Notice, filed on January 27, 2021, of the following
documents was granted: (1) Hesperia Municipal Code section 16.16.060; (2) City of Hesperia v.
Lake Arrowhead Community Services District, San Bernardino County Superior Court Case No.
CIVDS1602017, Judgment Nunc Pro Tunc Denying in Part and Granting in Part Petition for Writ
of Mandate, filed February 17, 2017; and (3) California Bill Analysis Senate Committee, 2015-

| 2016 Regular Session, Assembly Bill 1773, Hearing Date June 21, 2016. The City’s Request for

Judicial Notice of the following documents was denied: (1) Lake Arrowhead Community

24148.00054\34390279.1 ..
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Services District memoranda regarding contracting with Tidewater Incorporated; and (2) United
States Army Corps of Engineers, Los Angeles District, News Release, published November 1,
2019, titled Army Corps reclassifies Mojave River Dam Risk Characterization.

2. The District’s Request for Judicial Notice, filed on March 16, 2021, of the
following documents was granted: (1) Resolution No. 3117 — A Resolution of the Local Agency
Formation Commission of the County of San Bernardino Making Determinations on LAFCO
3110 — A Service Review and Sphere of Influence Update for the Lake Arrowhead Community
Services District and (2) the California Natural Resources Agency Final Statement of Reasons for
Regulatory Action Amendments to the State CEQA Guidelines OAL Notice File No. Z-2018-
0116-12 and the text amendments to the 2018 State CEQA Guidelines, dated November 2018.

3. The City’s Verified Petition for Writ of Mandate is denied and judgment is entered
for the District on the Petition and the derivative causes of action for declaratory and injunctive
relief.

4. The grounds for the court’s decision are set forth in the Ruling on Submitted
Matter: Petition for Writ of Mandate Denied (“Final Ruling”), filed and served by mail on
| September 16, 2021, which is attached to this Judgment as Exhibit 1. The Final Ruling references
and attaches the court’s Tentative Ruling, dated July 12, 2021, as Exhibit A to the Final Ruling.

5. The District shall recover from the City its costs incurred in these proceedings.

Dated: O) Q( g "»

DAV GUTIN

Judge of the Superior Court

24148.00054\34390279.1 i
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APPROVED AS TO FORM:
Dated: October 1, 2021

Dated: October 1, 2021

Dated: October 1, 2021

24148.00054\34390279.1

ALESHIRE & WYNDER, LLP

" W

ERIC L. DUNN
JUNE S. AILIN
NICHOLAS P. DWYER

Attorneys for Petitioner and Plaintiff
CITY OF HESPERIA

BEST BEST & KRIEGER LLP

i = {:’/ﬁr‘
- g— - e
e e __,?_ .5:,»;"

By: —

LINDSAY D. PUCKETT

ANDREW M. SKANCHY

Attorneys for Respondents and Defendants
LAKE ARROWHEAD COMMUNITY
SERVICES DISTRICT and BOARD OF
DIRECTORS OF LAKE ARROWHEAD
COMMUNITY SERVICES DISTRICT

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP

By: (i Whwnay

EMILY LAMURRAY ¢

Attorneys for Real Party In Interest
SUNPOWER CORPORATION
SYSTEMS
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Superior Court of Califomia

County of San Bernardino

247 W. Third Street, Dept. S26

San Bernardino, California 92415-0210

FILED
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN BERNARDINO
SAN BERNARDINO DISTRICT

SEP 16 2021

BY
J LES, UEPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN BERNARDINO, SAN BERNARDINO DISTRICT

City of Hesperia, a municipal corporation,

Petitioner and Plaintiff,

Lake Arrowhead Community Services
District, a public body corporate and
politic, Board of Directors of Lake
Arrowhead Community Services District;
and DOES 1 through 50, inclusive,

Respondent and Defendant.
Southern California Edison; Sunpower
Corporation Systems; and Stiffel, Nicolaus

& Company, Incorporated

Real Parties in
Interest,

Case No.: CIVDS2019176
RULING ON SUBMITTED MATTER:

PETITION FOR WRIT OF MANDATE
DENIED

Hearin&Date: September 3, 2021
Dept: S-26, Judge David Cohn
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I
Introduction

Petitioner City of Hesperia (the “City") seeks a writ of mandate to prevent
Respondent Lake Arrowheéd Community Services District (the "District”)! from building
a solar energy project on land the District owns in an area of the City known as
Hesperia Farms. The City contends the project violates the City’s general plan and
zoning ordinances. The District, however, contends it is statutorily exempt from
compliance pursuant to Government Code section 53096, subdivision (a), which
provides an exemption for projects related to the “storage or transmission” of electricity
when there is "no feasible alternative.”

The project is intended to generate electricity pursuant to the Local Government
Renewable Energy Self-Generation Bill Credit Transfer program (“RES-BCT"),2 which
allows local governments, under specified circumstances, to generate electricity on one
site, export it to the electrical grid, and apply the resulting energy credits against
electricity bills incurred on a different site. (Pub. Util. Code, § 2830.) To comply with
the requirement for exemption from the City’s general plan and zoning ordinances, the
District determined that there is “no feasible alternative” to the Hesperia Farms site,
because other sites would not be suitable for the District's intended purpose—

generating electricity under the RES-BCT program.

1 The Board of Directors of Lake Arrowhead Community Service District is named as an additional
respondent,

2 The acronym RES-BCT is used with due réspect to Aretha Franklin and her anthem, RESPECT.
-1-
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A. The Original Tentative Ruling

The court's tentative ruling, filed July 12, 2021, was to grant the City’s petition on
the ground that the District's premise underlying the selection of the site in Hesperia
Farms—that the site qualified for the RES-BCT program—was mistaken. The court
tentatively found that the site did not qualify for the program because it is not located
“within the geographical boundary” of the District, as required by section 2830,
subdivision (a)(4)(C). Although other sites were infeasible because they were unusable
for the RES-BCT program, or for other reasons, the court determined that this site was
also infeasible because it was not within the geographical boundary of the District.
Therefore, the court tentatively found that the statutory exemption from the City's
general plan and zoning ordinances did not apply. Accordingly, the court's original
tentative ruling was to grant the City's petition for a writ of mandate.® After oral
argument, however, the court continued the hearing to allow further briefing on several
issues.

B. The Revised Ruling After Further Briefing and Argument

The parties submitted supplemental briefing, and the court held a further hearing
on September 3, 2021. With one exception, the additional arguments are unpersuasive
for a different ruling from the tentative. As explained below, however, the court finds
that the City is barred by the doctrine of laches from relying on an argument that the site
does not qualify for the RES-BCT program. Accordingly, the court’s ruling is to deny the

petition.

3 Other grounds for the petition were denied, While the tentative ruling's conclusion on page 33 erroneously
stated that the petition was denled, the caption properly reflected a tentative decision to grant based on the RES-BCT
issue.

G
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]
Background

A. The Former Version of the Project

In 2016, the City brought a similar writ petition challenging an earlier decision by
the District to approve a similar solar project in the same general area. (City of
Hesperia v. Lake Arrowhead Community Services District et al., San Bernardino County
Superior Court Case No. CIVDS1602017.) As in this case, the City contended that the
project did not comply with the City's general plan and zoning ordinances. Also as in
the case, the District contended that the project was statutorily exempt from compliance.
The trial court agreed with the City and granted the petition. The Court of Appeal
affirmed the judgment in City of Hesperia v. Lake Arowhead Community Services
District (2019) 37 Cal.App.5th 734, finding that the project was not exempt from the
City's general plan and zoning ordinances.

The Court of Appeal began its analysis with the observation that “the Legislature
has attempted to achieve a balance between the state’s interest in allowing local
agencies to produce, generate, store, and transmit water or electrical energy and the
cities' and counties’ control over local building and zoning.” (City of Hesperia, supra, at |
p. 739.) The specific issue before the Court was whether the District's solar project
was “exempt from—or whether the District must comply with—the zoning ordinances” of
the City. (/bid.) The Court summarized the statutory scheme, which balances the
competing interests:

Our analysis begins with the statutory requirement that, for
purposes of a proposed solar energy project, a local agency

must comply with the zoning ordinances of the city and
county in which the project's facilities are to be constructed

S8
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or located. (Gov. Code, § 53091, subd. (a) ....) Then, as
potentially applicable here, section 53091, subdivision (e)

(§ 53091(e)), and section 53096, subdivision (a)

(§ 53096(a)), each provides the agency with an exemption
for the location and construction of certain types of

facilities. Section 53091(e) provides an absolute

exemption for “the location or construction of facilities ... for
the production or generation of electrical energy"—unless
the facilities are “for the storage or transmission of electrical
energy,” in which event the zoning ordinances apply. Section
53096(a) provides a qualified exemption for an agency's
proposed use upon, first, a showing that the development is
for facilities “related to storage or transmission of water or
electrical energy” and, second, a resolution by four-fifths of
the agency's members that “there is no feasible alternative to
[the agency’s] proposal.”

(City of Hesperia, supra, 37 Cal.App.5th at pp. 739-740, italics in original.)
Although the parties agreed that the project qualified as a solar farm under
Hesperia Municipal Code (“HMC”) section 16.16.063, which addresses “[a]iternative
energy technology standards,” the zoning of the property presented an obstruction.
HMC section 16.16.063.B, provides:
Solar farms shall only be allowed on nonresidential and
nonagricultural designated properties with approval of a
conditional use permit by the planning commission. Solar
farms shall not be permitted within six hundred sixty (660)
feet of a railway, spur, any interstate, highway, or major
arterial, arterial, or secondary arterial roadway; or any
agricultural or residentially designated property.

(AR 76:6892, italics added.)

The property where the District intended to build the project was zoned “Rural
Residential,” and the solar project was to be located within 660 feet of property to the
south, zoned for agricultural use. (Cify of Hesperia, supra, at pp. 741-742.) Therefore,

the project was prohibited under HMC section 16.16.063.B, unless an exemption

applied—either the absolute exemption under Government Code section 53091,
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subdivision (e), or the qualified exemption under Government Code section 53096,
subdivision (a).

Attempting to address this problem, the District adopted a Resolution determining
that the project met the criteria for both the absolute exemption and the qualified
exemption. First, the District found that the absolute exemption applied because the
District was a generator of electricity. Second, the District found that the qualified
exemption applied because there was "no feasible alternative” to the location of the
project. (City of Hesperia, supra, 37 Cal.App.5th at pp. 743-744.)

The City sued and the trial court found that the proposed project did not fall within
the absolute exemption, because the project included the transmission of electrical
energy, which is excluded from the exemption provided by section 53091, subdivision
(e), for generation or production of electrical energy. The trial court also found that the
qualified exemption based on infeasibility was not supported by substantial evidence.
Therefore, the trial court found that the project was not exempt from the City's general
plan and zoning ordinances.

The District appealed.

In 2017, the parties agreed to stay the appeal while the District applied for a
General Plan Amendment to change the land use designation of Hesperia Farms to
Public (i.e., not Rural Residential) and for approval of a Conditional Use Permit (“CUP")
to construct a solar farm on the property. (AR 4:20-21; AR 36:2568-2569; AR 44:3121-
3123.) The project was the same as the original version except for moving it 660 feet to
the north to comply with HMC section 16.16.063.B (prohibiting solar projects within 660
feet of property zoned for agricultural use). If the City granted the District’'s application,
the issues on appeal would be moot and the project could go forward,

-5-
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On January 16, 2018, however, the City denied the District's applications and on
March 20, 2018, adopted Resolution No. 2018-09, denying the General Plan
Amendment, and adopted Resolution No. 2018-10, denying the CUP. (AR 51:4160; AR
61:4292-4296; AR 62:4297-4300.)

The District did not challenge the City's denials. Instead, the appeal proceeded,
resulting in the City of Hesperia decision in favor of the City, filed July 19, 2019.4

The appellate court affirmed the trial court's ruling that the proposed project did
not fall within the absolute exemption because the project included the transmission of
electrical energy. (City of Hesperia, supra, at pp. 740, 749-759.) The appellate court
also affirmed the trial court's conclusion that the proposed project did not fall within the
qualified exemption, because substantial evidence did not support the District's
conclusion that there was “no feasible alternative” to the location chosen for the project.
(City of Hesperia, supra, at pp. 740, 760-766.) In determining feasibility, the Court
found guidance in the application of feasible alternatives and feasible mitigation
measures in the California Environmental Quality Act, Public Resources Code section
21000 ef seq. (“CEQA"). (City of Hesperia, supra, at pp. 762-764, 767.)

B. The Current Version of the Project

Shortly after the appellate court issued its ruling, the District arranged for
consultants to prepare two technical reports, which had not been prepared for the
original project. The first was entitled RES-BCT Project Review (the “Sage Report”).
The second was entitled Technical Memorandum for Feasibility Evaluation of Potential

Photovoltaic System Sites (the “Tidewater Memorandum”). Based on these studies, the

4 The appeal considered the project as originally conceived, located within 660 feet of agriculturally
designated property. (Cify of Hesperia, supra, at p. 742.)

-B-
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District’s staff prepared a report entitled “Alternatives to Proposed Solar Photovoltaic
System on Hesperia Farms Property (the “Alternatives Report”).

On June 23, 2020, the District held a public hearing on the solar project as it was
described in the earlier General Plan and CUP applications, which the City had denied.
The District then adopted Resolution 2020-04, finding that there is no feasible
alternative to the proposed project, pursuant to the qualified exemption of Government
Code section 53096. (AR 3:11-14.) The Resolution stated:

The District's determination is based on [the] Alternatives

Report, including but not limited to the Tidewater

Memorandum and the Sage Report, and the remaining

administrative record for such determination, the District's

approval of the Original Site, and the District's approval of

the Alternative Site (the Proposal).
(/d. at p. 12.) The Resolution found that the District's determination rendered the City’s
general plan and zoning ordinances inapplicable based on the newly supported
qualified exemption. (/bid.)

The City, however, contends that the District's determination that it is statutorily
exempt from compliance with the City's general plan and zoning ordinances is still
invalid because the site does not qualify for the RES-BCT program and because the
District's determination is unsupported by substantial evidence in other respects as well.
n
i
i
m
u
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1
The City's Argument that the Project Does not Qualify
for the RES-BCT Program is Barred by the Doctrine of Laches.®
A. Unreasonable Delay and Prejudice Supports the District’s Laches Defense.

The District asserts that laches bars the City's challenge to its right to use the
Hesperia Farms property under the RES-BCT program. It argues that it is prejudiced by
the City's five-year delay in asserting that the site does not qualify for the RES-BCT
program because the District incurred substantial financial resources and further delay
in considering alternative project sites under Government Code section 53096. The
District reasonably believed that if it satisfied the alternatives analysis, the project could
be built. In support, the District cites the June 2020 report that the District made
reasonable efforts to reach a resolution with the City regarding the project. (AR 4:20-
‘21.) It also cites the Tidewater Cost Proposal that discloses $14,874.80 was spent on
Tidewater's feasibility analysis. (AR 90:7656-7659.)

The City argues that it submitted a comment letter before the June 2020 hearing
on the solar project and timely filed its challenge. Therefore, the City argues, the suit
was not a surprise and there was no unreasonable delay in taking legal action. It also
contends that there is no prejudice because after the appellate decision, the District still
needed to comply with the City's zoning or conduct an alternatives analysis. Therefore,
there was no material change in the status quo. Finally, it argues that the mere

expenditure of money or effort is insufficient to show prejudice.

5 The court's analysis of the RES-BCT program, absent the application of laches, is set forth in the court's
original tentative ruling. The court has not altered its opinion of the statutory requirements for the program as set
forth in the tentative ruling. (Tent. Ruling, pp. 8-11.) Rather, the court simply finds that the City cannot challenge it at
this late stage.
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“A plaintiff who has unduly delayed seeking equitable relief to the prejudice of a
defendant may be barred by the doctrine of laches. Administrative mandamus is a
proceeding in which equitable principles are applicable and in which the defense of
laches may be invoked. Laches is ordinarily a question of fact, and the trial court
exercises considerable discretion in deciding whether the defense should be sustained.
(Concemed Citizens of Palm Desert v. Bd. of Supervisors (1974) 38 Cal.App.3d 257,
265, citations omitted.)

It is well-established doctrine that the defense of laches does
not rest entirely upon lapse of time, nor require any specific
period of delay, as does the statute of limitations. In order to
constitute laches, there must be something more than mere
delay by the plaintiff, accompanied by an expenditure of
money or effort on the part of the defendant. It must also
appear that it will be inequitable to enforce the claim. “The
reason upon which the rule is based is not alone the lapse of
time during which the neglect to enforce the right has
existed, but the changes of condition which may have arisen
during the period in which there has been neglect.” It is said
that the cases on the subject “proceed on the assumption
that the party to whom laches is imputed has knowledge of
his rights and an ample opportunity to establish them in the
proper forum; that by reason of his delay the adverse party
has good reason to believe that the alleged rights are
worthless or have been abandoned; and that, because of the
change in conditions during this period of delay, it would be
an injustice to the latter to permit the” claimant now to assert
his rights. The acquiescence which will bar a complainant
from the exercise in his favor of the discretionary jurisdiction
by injunction must be such as proves his assent to the acts
of the defendant, and to the injuries to himself which have
flowed, or can reasonably be anticipated to flow, from those
acts.”

(Verdugo Canon Water Co. v. Verdugo (1908) 152 Cal. 655, 674-675, citations omitted.)

In Holt v. County of Monterey (1982) 128 Cal.App.3d 797, at issue was a
development that developers first applied for in January 1975. The county approved the|
specific plan for the project in January 1977. In June 1979, plaintiff filed his lawsuit after]
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the county granted the use permit and approval of the tentative subdivision map in
March 1979. Plaintiff sought to have the specific plan adopted in 1977, and the more
recent approvals set aside based on the county's failure to establish an adequate
general plan. The Court noted that during the period between the January 1977
approval and the June 1979 lawsuit, the developers had expended over $4 million in
development costs in reliance on the county's earlier approval of the plan. It affirmed
the trial court's finding of laches in which the trial court found: (1) plaintiff knew of the
project as early as 1976, (2) the delay of over two and one-half years before instituting
the lawsuit was unreasonable, and (3) the developers substantially and justifiably relied
to their detriment on the adoption of the specific plan. (/d. at pp. 799-801.)

When the circumstances of the history of the project, including the prior litigation,
are considered, the City has unreasonably delayed raising the issue that the Hesperia
Farms site does not qualify for the RES-BCT program to the prejudice of the District.

The City was aware of the District’s intent to proceed under the RES-BCT
program to construct the solar project on the Hesperia Farms site since at least
November 18, 2014, when District staff met with the City Manager and the Planning
Department to discuss the solar facility. (AR 4:19.) In August 2015, the District entered
into the agreement with Southern California Edison (SCE) to export electricity energy
under the RES-BCT program. (AR 26:1777-1838.) In December 2015, the District
determined it qualified for the absolute exemption under Government Code section
53091, and the project fell within the qualified exemption under section 53096. The City
filed suit in February 2016. (AR 4:19-20.) The history of that litigation is detailed in this

Ruling and the Tentative Ruling, attached as Exhibit A for reference. The 2016 action,

-10-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

despite settlement attempts, continued until July 19, 2019, when the appellate court
issued its decision. (AR 4:20.)

Although the specific issue of the site’s eligibility was not raised to the trial court,
the City was aware of the issue and could have raised it as evidenced by its argument
submitted on appeal. (AR 64:4390-4391.) In its opposition to the District's appeal, the
City asserted that the District's project does not fall within the scope of the RES-BCT
program because the solar farm is not within the geographical boundaries of the District.
(AR 64:4390-4391.) On reply, the District argued that the City was raising this issue for
the first time on appeal. (AR 65:4434-4435.) The appellate decision did not discuss the
City's eligibility argument.®

The City argues here that there was no material change in the status quo
because the District still needed to conduct the alternative analysis. But the City offers
no explanation for the delay in raising the eligibility issue that could have been raised
and addressed as part of the 2016 litigation. The trial court’s decision in the 2016 action
noted that the City did not offer any argument that the project did not satisfy the
requirements of the RES-BCT program under Public Utilities Code section 2830. (City's
RJN Exh. B, pp. 5-6.)

By failing to raise the issue earlier, the District has been prejudiced in treating the
solar project under the RES-BCT program at the Hesperia Farms site as feasible, with
the only issue being whether substantial evidence supported a finding that there was

“no feasible alternative” to that location under Government Code section 53096.

8 The general rule is that issues raised for the first time on appeal are deemed waived, which rule the
appellate court has discretion to apply. (Franz v. Board of Medical Quality Assurance (1982) 31 Cal.3d 124, 143,
Redevelopment Agency v: Cily of Berkeley (1978) 80 Cal.App.3d 168, 167.)
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Therefore, the court finds that the City's argument that the District is ineligible for
the RES-BCT program, while based on correct statutory interpretation, is barred by the
doctrine of laches.”

v
The City's Other Grounds for Challenging
the Feasibility Finding are Unsupported.

A. City of Hesperia Requires a Consideration of Alternative Locations.

As discussed above, Government Code section 53091, subdivision (a), provides:
“Each local agency shall comply with all applicable building ordinances and zoning
ordinances of the county or city in which the territory of the local agency is situated.”
Also discussed above, Government Code section 53096, subdivision (a), provides a
qualified exemption for a local agency's use of property for facilities “related to storage
or transmission of ... electrical energy” when there is no “feasible alternative.”

City of Hespenia considered CEQA as "guidance” for analyzing the definition of
“feasible” in section 53096, subdivision (c), given the lack of other authority.® (City of
Hesperia, supra, 37 Cal.App.5th at p. 762.) Under CEQA, “[t]he range of alternatives is
governed by the “rule of reason,” which requires only an analysis of those alternatives
necessary to permit a reasoned choice. An [environmental impact report] need not
consider an alternative, the effect of which cannot be reasonably ascertained and the

implementation of which is remote and speculative.” (/d. at p. 763, quoting Citizens of

7 The District also argues that collateral estoppel applies. But the Issue whether the Hesperia Farms property
qualified for the RES-BCT program under Public Utilities Code section 2830 was never litigated before the trial court.
It was raised on appeal, but was not addressed by the appellate court. The District failed to present sufficient
argument to demonstrate that collateral estoppel applies.

8 “Feasible” means “capable of being accomplished in a successful manner within a reasonable period of
time, taking into account economic, environmental, social, and technological factors." (Gov. Code; § 53086, subd.

(c).)
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Goleta Valley v. Board of Supervisors (1988) 197 Cal.App.3d 1167, 1177-1178, fn.
omitted in original.)

As under CEQA, for purposes of section 53096, the “rule of reason’ requires
consideration of alternatﬁes." (/bid.) City of Hesperia found:

For section 53096(a)’s qualified exemption to apply, section
53096, subdivision (c)'s definition of “feasible” requires the
necessary finding to be there is no alternative to the
agency'’s proposal that is “capable of being accomplished in
a successful manner within a reasonable period of time"; and
that necessary finding must be supported by substantial
evidence of the “economic, environmental, social, and
technological factors.”

(City of Hesperia, supra, at p. 764.) The court stated:

[l]n order for the District to have properly determined that
“there is no feasible alternative” to the proposed location of
the Solar Project for purposes of section 53096(a), the
District was required to have: (1) considered alternative
locations; (2) taken into account economic, environmental,
social, and technological factors associated with both the
Project Site and the alternative locations; and (3)
determined—i.e., exercised discretion based on substantial
evidence in the administrative record—that, at the alternative
locations, the proposal was not capable of being
accomplished in a successful manner within a reasonable
period of time.

(/d. atp. 767.) Therefore, under City of Hesperia, this is the standard to apply when
determining whether substantial evidence supports the District’s feasibility finding.®

B. The District’s Purpose in Choosing the Project Site is Irrelevant.

In City of Lafayette v. East Bay Municipal District (1993) 16 Cal.App.4th 1005,

1017, the Court wrote:

9 The District's argument that “even under CEQA an agency is not required to provide the public with an
opportunity to review and comment or debate an agency's economic feasibility analysis" (Opp. Br. p. 21:7-9, citing
Siemra Club v: County of Napa (2004) 121 Cal.App.4th 1480, 1505-1506), is irrelevant, Government Code section
83086, subdivision (a), requires a public hearing with at least ten days' notice,
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The primary objective of the statutory scheme is to maintain
local control of land use decisions (§ 53091), with carefully
specified exceptions where necessary to further
countervailing interests.

Relying on Lafayette, the City argues that the project does not “further
countervailing interests” such as placing water or electricity facilities that are necessary
and indispensable to the agency"s authorized functions, because the District's purpose
in building the project is merely to reduce its own electricity costs.

This argument directed to the agency's purpose was previously rejected in City of
Hesperia in connection with the Court's discussion of the absolute exemption. The
Court found, contrary to the City's argument, that the exemption is based “on the
purpose of the proposed facilities, not ... on the purpose of the agency developing the
proposed facilities.”" (City of Hesperia, supra, at p. 755, italics in original; footnote
omitted.) The City argued that the exemption should not apply because the project was
not “integral” or “directly related” to the District's authorized function to provide water
and wastewater treatment. The Court found this to be irrelevant to the application of the
absolute exemption.

The City fails to provide any different analysis for the qualified exemption that
would distinguish it from the argument already rejected by the Court of Appeal in
connection with the absolute exemption. The project is related to the transmission of
electrical energy to which section 53096 applies. The District’s purpose for the project

is irrelevant. This ground for a writ is denied.

1 Lafayette addressed the legislative intent of the statutory scheme with respect to water. Cily of Hesperia
found the same legislative intent when “proposed facilities are for the production or generation of electrical energy.”
(City of Hesperia, supra, at p. 752, italics in original.)
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C. Procedures Under CEQA are Irrelevant to the Alternatives Analysis.

The City argues that the alternatives standards under CEQA, including the time
given to review and comment on a draft Environmental Impact Report ("EIR"), should
apply to the alternatives analysis under Government Code section 53096. This
argument apparently relates to a claimed procedural defect in the District's
proceedings—that it did not proceed as it would proceed under CEQA. “Where the
alleged defect is that the agency has failed to proceed in the manner required by law,
the court determines de novo whether the agency has employed the correct
procedures, scrupulously enforcing all legislatively mandated requirements.” (Chico
Advocates for a Responsible Economy v. City of Chico (2019) 40 Cal.App.5th 839, 845,
citation omitted.) Therefore, this court considers the argument de novo.

The City has failed to demonstrate that the CEQA requirements applicable to
public notice and the notice period for review of an EIR are relevant to the notice period
required for a hearing on the qualified exemption under section 53096. Section 53096,
subdivision (a), sets forth the minimum public notice period of at least ten days. The
District complied with the notice requirement. This ground for a writ is denied.

D. The Methodology Employed for the Analysis of Alternatives is Not Shown

to be Inadequate.

Much of the City’s argument about the District’s feasibility determination amounts
to a criticism of the parameters used in the Tidewater Memorandum, which the District’'s
Alternatives Report relies on. The City complains that there is no evidence of the
“analytic route the administrative agency traveled from evidence to action” in

determining why the particular sites received the particular scores they received. The
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| and technical criteria and the scoring, it does not provide any reason for the court to
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City complains about the twenty parameters used, asserting that they are different from
those used in studies of different solar projects that the Tidewater Memorandum
referenced as a basis for the parameters. It argues that the large number of parameters
used by Tidewater invites and facilitates manipulation.
The City’s argument is insufficient to demonstrate that substantial evidence does
not support the feasibility findings in light of the whole record. The City’s burden is
discuss all relevant evidence on the issue of the feasibility findings and to demonstrate
that substantial evidence does not support the District's findings in light of the whole
record. (Latinos Unidos de Napa v. City of Napa (2013) 221 Cal.App.4th 192, 206.)!"
Concerning judicial review of administrative findings on feasible alternatives, the
Court in City of Hesperia wrote:
“The reviewing court, like the trial court, may not reweigh the
evidence, and is "bound to consider the facts in the light
most favorable to the Board, giving it every reasonable
inference and resolving all conflicts in its favor.”” There is a
presumption that the agency’s findings are supported by
substantial evidence; and since the party challenging those
findings has the burden of demonstrating otherwise, here the
City must establish that the administrative record does not
contain substantial evidence to support the Board's finding
that there is no feasible alternative to the Project Site.

(City of Hesperia, supra, 37 Cal.App.5th at p. 761, citations omitted.) This standard

applies with equal force to this case.

While the City complains about the Tidewater parameters used for environmental

L *[S]ubstantial evidence has been defined in two ways: first, as evidence of "' ponderable Jegal significance ...
reasonable in nature, credible, and of solid value™ [eitation]; and second, as “relevant evidence that a reasonable
mind might accept as adequate fo support a conclusion™ [cilation).” (County of San Diego v. Assessment Appeals
Bd. No. 2 (1983) 148 Cal.App,3d 548, 655.) “[W]hen applying the substantial evidence lest, 'Courts may reverse an
agency's decision only if, based on the evidence before the agency, a reasanable person could not reach the
conclusion reached by the agency.’ {Citation.] (lalics in original.)" (Greenebaum v. City of LA, (1984) 163
Cal.App.3d 391, 401-402.)
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conclude that deviation from other studies’ methodologies was without any foundation,
not credible, or unreasonable. The City argues that Tidewater did not provide any
support for its scoring and weight methodology, but the City fails to discuss the
analytical route taken by Tidewater in choosing the parameters that were evaluated and
the basis for assigning the scoring ranges for particular parameters, and weighing
factors as it did. (AR 4:54-59.)"2

The City also fails to address the Tidewater discussion that subjective weighting
factors were determined according to relative importance for a successful system
location. The Tidewater Memorandum explained that the reason “technical parameters”
were given the largest weighted factor was the ability to produce the requisite, annual
electrical output needed for a viable system. (AR 4:42, 61.)

In making its arguments, the City also fails to discuss all the relevant evidence on
which the District's findings rely, including the RES-BCT Project Review prepared by
Sage Energy Consulting, Inc. (AR 4:634-635, 637.)"3

= The Tidewater Memorandum evaluated the following criteria for a solar system producing simsilar quantities
of electricity as the previously approved system: economic, environmental, social, and fechnical. Within each criteria,
specific parameters were established. (AR 4:54-58.) For example, “lechnical” included parametéers such as shading,
elevation, and average annual cloudy days. (AR 4:54.) With respect to elevation, the Tidewater Memorandum
provided the following discussion:

Atmosphere thickness and composition influence the availability of both short
and longwave energy of the sun and earth, respectively. The lower the elevation
of a region from sea level, the greater the almosphere thickness; therefore, a PV
system's site focation with respect to elevation influence the system efficiency
(Noorollahi et al., 2018). Those site locations located at less than 2,500 feet
amsl| were assigned a value of 0. Those site locations ranging from 2,600 to
56,000 feet amsl were assigned a value of 5, and those site locations greater than
5,000 ams| were assigned a value of 10. (AR 4:58.)

1o Sage evaluated six possible sites for location of solar systems consistent with the District's goal fo offset
electrical costs, It also reviewed the project proposal at Hesperia Farms, “including the impact of the changes in {he
RES-BCT tariff on the projected savings in electrical costs over the life of the Project.” (AR 4:634.) In doing so, it
“evaluated the amount of RES-BCT bili credits generated and associated Benefiling Account credit capacity.” (Ibid))
Sage also considered different systems, including “wind speed data for potential wind energy systems in the area of
[the District's] potential project sites.” (/bid.) It did so in relation to the District's intent to proceed with a project to
“offset the electrical energy cost of the operation of their water treatment, pumping, and management facifities.”
(Ibid.) Sage discussed the reasons that other systems, such as a wind energy, were not feasible. (AR 4:634-635,)
Sage also reviewed the Tidewater Memorandum and found that it adequetely identified potential RES-BCT project
sites. (AR 4:637.)
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| renewable energy, including solar thermal, hydroelectric energy, wind, geothermal, and

N N

The District's report provided a detailed discussion of its investigation of
renewable energy options “to offset costs and energy requirements associated with
current and projected water and wastewater demands.” (AR 4:17-22.) Evaluation was
based on project objectives related to substantially offsetting existing and future

electricity costs. (AR 4:16, 22-23.) The District considered other alternative forms of

digester gas, and provided reasons for selecting solar technology and rejecting other
alternatives based on the project objective to substantially offset existing and future
electricity costs. (AR 4:29-32.)

The District considered the following alternatives: no project, reapplying to the
City for approval of the project, and alternative locations. (AR 4:32-42.) The District
provided a reasoned discussion and analysis why the “no project” and “re-apply”
proposals were determined infeasible in terms of the project objectives. (AR 4:32-34.)
For example, with the re-apply option, the District discussed that an alternative must be

L

capable of being accomplished in a successful manner within a reasonable period of

"

time™ and, given the history of the project, every indication was that a new application to
the City would be denied and a waste of further time and resources. (AR 4:34, quoting
Gov. Code § 53096, subd. (c).) Substantial evidence supports the District's conclusion.
In considering alternative sites, the District discussed the feasibility of acquiring
new sites and evaluated the use of other existing sites. (AR 4:35-42.) Its analysis,
including a discussion of the findings in the Tidewater Memorandum and Sage Report,
concluded that there was no feasible alternative that met the project objective to
substantially reduce the District's existing and future energy costs within a reasonable

period. (AR 4:35-42.) The analytical route for the conclusion was provided. The City's
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attacks on the Tidewater parameters are insufficient to demonstrate that substantial
evidence does not support the District's feasibility finding, assuming that the project
qualifies for the RES-BCT program.

The City also argues that the Tidewater analysis did not take into account the
new analysis of the Mojave River Dam by the Army Corps. of Engineers. But the City
failed to present this evidence at the public hearing. There is no basis to take judicial
notice of this document, and the City did not move to augment the administrative record
to include it. Therefore, the City's argument on this issue is disregarded.

The City asserts that the Sage report’'s economic analysis of the different sites
fails to show how the comparison numbers were set and why size limitations were
placed on alternatives. The City takes issue that the alternative at “the Flats” site is
sized smaller at roughly one third the size of the proposed project even though the Flats
is a 4.45-acre site. (Reply, pp. 5:16-6:7.)

The District has not had an opportunity to respond, because the City first raised
the argument in its Reply brief. Nevertheless, the argument does not demonstrate that
substantial evidence fails to support the District's findings. Five acres is minimum
acreage for the proposed project. (AR 4:37, 47.) The Flats site is 4.45 acres. (AR
4:51.) The Sage Report discussed that to be economically viable, an RES-BCT system
needs to be at least 350 kW DC and requires 3.0 acres. (AR 4:636.) Related to the
Flats, the Sage Report states:

Although the Flats site is currently intended for use in the
construction of a new operations building and yard, we
evaluated it in its current condition as raw land. The Flats
site is not large enough to accommodate a PV system large
enough to generate significant electricity cost savings. Sage
found that a 365 kW-DC single-axis tracking PV system at

the site would provide less than $37,000 of annual savings,
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6.5% of LACSD annual energy costs. In addition, the Flats
site has potential issues with soils and interconnection that
could jeopardize the viablility of the site to host solar. An
annotated SCE DRPEP map is shown in Figure 1 below with
nearest access to distribution approximately 1/3 of a mile
which would add ~$250,000 to interconnection costs, which
would render the project financially unviable. Photographic
evidence shows a potential 12kV spur along Hospital Road
to the corner of Rouse Ranch Road that is not indicated on
the DRPEP map. (AR 4:638.)

The Tidewater Memorandum discussed that the Flats site has been committed to
the new Field Operations Department building and corporate yard. The Flats was
included “in its current condition as existing vacant land; however, once construction
begins, the site would only be appropriate for potential rooftop and partial use.” (AR
4:51.) In rejecting the Flats site as a viable alternative, the District noted that it has
committed the site “to its Field Operations Department building and corporate yard and
has already incurred costs in pursuit of that use.” (AR 4:39.) When taken as a whole,
substantial evidence supports rejection of the Flats site as a feasible alternative in light
of project objectives.

Finally, the City asserts that the studies lack credibility because there was not an
adequate process to give the public time to review the studies and hire their own
consultants. But the District followed the public notice hearing requirements of
Government Code section 530986, subdivision (a), which provides for at least ten days
prior notice. The City's argument about the notice period and procedures needs to be

addressed with the Legislature, not the court. (Estate of Horman (1971) 5 Cal.3d 62,

77)
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E. Institutional Bias as an Improper Influence is Not Shown by the Record.

The City contends that “institutional bias” influenced the feasibility finding,
because the District had an ongoing relationship with the consultant it hired to conduct
the analysis. But there is no basis to take judicial notice of the contracts the City relies
on to support this argument. The court’s inquiry under Code of Civil Procedure section
1094.5 is limited to the administrative record. (City of Hesperia, supra, 37 Cal.App.5th
atp. 766.)

The City also argues that the District's decision is particularly vulnerable to
charges of “institutional bias" because its decision is to proceed with essentially the
same project that was previously struck down. Citing Residents Ad Hoc Stadium
Committee v. Board of Trustees of the Califomia State University and Colleges (1979)
89 Cal.App.3d 274, 284, the City argues that there is a post hoc rationalization, given
that the District had spent $800,000 on the project by March 2018. (AR 63:4319.) The |
City's institutional bias argument is speculative, not based on evidence.

In Residents Ad Hoc Stadium Committee, supra, 89 Cal.App.3d at p. 285, the
court discussed that CEQA assumes as inevitable an institutional bias within an agency
proposing a project, and that Public Resources Code sections 21000 and 21100 impose
procedural requirements to insure that the decision maker does not fail to note the facts
and understand arguments advanced by opponents. The City's argument that the
precise process detailed in CEQA must be followed to avoid an “institutional bias” claim
is without legal support. As previously explained, the requirements for the District's
feasibility consideration are set forth in City of Hesperia. The City does not provide any

legal analysis why the public hearing requirements of Government Code section 53096,
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subdivision (a), and the procedures set forth in City of Hesperia are insufficient to
address “institutional bias" claims and to avoid post hoc rationalization.

Nothing in Government Code section 53096, subdivision (a), precludes using a
paid consultant to prepare the feasibility analysis. The administrative record
demonstrates that the District performed an independent review of the consultants’
reports in drafting its Alternatives Report. (AR 4:15-43.)

Finally, the City asserts that the self-serving nature of the studies relied on by the
District is demonstrated by Tidewater’s introduction and background sections that
advocate for the site chosen in 2014. The City argues, “There is no questioning of the
analytical gaps in the facts, criteria used for comparison, and the ultimate conclusions.”
(Opening Br. p. 16:9-10.) But the City does not provide any analysis of what statements|
were made in the introduction and background that demonstrate “institutional bias.” Its |
conclusory argument is without support. (Citizens for Responsible Equitable
Environmental Development v. City of San Diego (2011) 196 Cal.App.4th 515, 529
[“[Aln attack on the evidence without a fair statement of the evidence is entitled to no
consideration when it is apparent that a substantial amount of evidence was received on
behalf of the respondent.’ [Citation.]"].)

'
The City’s CEQA Challenge is Unsupported.
A. Further Environmental Review is Not Required Due to Significant New

Information.

The City asserts that new information requires supplemental environmental
review under Public Resources Code section 21166 and CEQA Guidelines section

16162.

-22.
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In general, once an EIR or negative declaration has been adopted for a project,
the lead agency is not required to prepare a subsequent or supplemental EIR unless
one of the following exists:

(a) Substantial changes are proposed in the project which

will require major revisions of the environmental impact
report.

(b) Substantial changes occur with respect to the
circumstances under which the project is being undertaken
which will require major revisions in the environmental
impact report.

(c) New information, which was not known and could not
have been known at the time the environmental impact
report was certified as complete, becomes available.

(Pub. Resources Code, § 21166; see also Guidelines, § 15162, subds. (a) and (b).)

Guidelines section 15162, subdivision (c) provides: “Once a project has been
approved, the lead agency's role in project approval is completed, unless further
discretionary approval on that project is required." The CEQA review process is not
complete until all discretionary approvals are granted.

“Whether an initial environmental document remains relevant despite changed
plans or circumstances ... is a predominately factual question” for the agency to first
answer. (Friends of College of San Mateo Gardens v. San Mateo County Community
College Dist. (2016) 1 Cal.5th 937, 953.) “A court’s task on review is then to decide
whether the agency's determination is supported by substantial evidence; the court’s job)
“‘is not to weigh conflicting evidence and determine who has the better argument.”™
[Citation.]" (lbid.)

In 2017, in an effort to obtain the City's approval of a General Plan Amendment
and CUP, the proposed solar farm project was moved 660 feet north to comply with City

zoning requirements that preclude solar farms within 660 feet of an agricultural or

w23 -
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residentially designated property. (AR 41:2636-3103; AR 42:3104-3106; AR 44:3121-
3123, AR 48:3654-3656.) As moved, the project has the same design and layout, but
requires additional trenching to install electrical conduit to connect to SCE facilities. (AR
82:6966.) As part of seeking a General Plan Amendment and CUP, the District adopted
an Addendum to the IS/MND. (AR 42:3104-3114; 44:3122.) Under the Addendum, the
District found the change in the project site would not result in any new significant
environmental effects triggering the need for further environmental review. In August
2017, the District filed and posted the Notice of Determination. (AR 1:1-3; 42:3105-
31086.)

The current project involves essentially the same solar farm project proposed in |
2017, with the issue being the qualified exemption under Government Code section
53096, subdivision (a). The District's June 2, 2020, Notice of Public Hearing stated that
the Board was holding a public hearing to consider adopting a Resolution that there is
no feasible alternative to the Hesperia Farms project pursuant to Government Code
section 53096. (AR 100:7677-7679.) The Agenda listed a similar description of the
public hearing related to adopting Resolution No. 2020-04. (AR 81:6961.) In the
District's June 2020 Resolution, the District noted that a CEQA review was completed
for the project in 2017. (AR 3:11-12.)

On July 2, 2020, following the feasibility hearing, the District filed and posted a
Notice of Determination stating that the same project approved in August 2017 was fully
analyzed in the prior MND and Addendum, concluding that the project would not have a
significant effect on the environment. (AR 2:7-9.)

The Staff Report regarding Resolution No. 2020-04 discussed that on August 8,
2017, the Board adopted Resolution No. 2017-15 approving and adopting Addendum

-24-




10

1

12

13

14

15

16

17

18

19

21

22

23

24

25

26

27

28

N -

No. 1 to the Final MND for the alternative site under CEQA and approving the
alternative site. It discussed the finding that the change in location would not result in
any new significant environmental effect triggering the need for further environmental
review under Public Resources Code section 21166 or State CEQA Guidelines section
15162. It also stated that the alternative site is subject to the same mitigation measures
as the original site. (AR 82:6966.) The June 2020 Alternatives Report discussed the
prior environmental review process and adoption of the Addendum in 2017. (AR 4:19,
21.)

The City's comments, submitted before the public hearing, raised an issue about
the environmental document failing to address “feasible alternatives.” (AR 101:7707-
7708.) But the City's argument in its Opening Brief is not based on the failure to
address alternatives as part of CEQA review. Instead, the City’s challenge is based on
significant new information that requires further environmental review.

The City now claims that the District's Addendum to the MND is deficient
because it did not consider significant new information about the risk of the Mojave
River Dam failing. It asserts that the record lacks a discussion of this new information
published in November 2019, in which the Army Corps’ News Release warned of
greater risk from the Mojave River Dam failing. The City contends the District is
proceeding in a manner not required by law because it failed to consider this new
information and instead relied on the 2017 Addendum.

The District argues that it complied with CEQA when it adopted the 2017
Addendum. The District contends that the City fails to demonstrate the existence of
“new information” under Public Recourses Code section 21166 and Guidelines section
15162, subdivision (a). According to the District, the City failed to exhaust its

.25.
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administrative remedies; judicial notice cannot be taken of the information on which the
City relies; and even if the City's claim is not barred by the failure to exhaust, there are
no subsequent discretionary approvals to trigger CEQA review,

B. The City Failed to Exhaust Administrative Remedies.

The District is correct that the City failed to exhaust its administrative remedies
on this issue.

The City argues in its Reply that the District's decision to find alternatives
infeasible and approve the project under Government Code section 53096 is a
discretionary approval triggering the need for a CEQA determination. But this was not
the argument raised in the City’s Opening Brief. The argument raised in the Opening
Brief was directed to asserting that the District failed to consider new significant
information, rendering reliance on the 2015 MND and 2017 Addendum deficient.

The court considers the City’s argument made on reply only as it relates to the
District's exhaustion of administrative remedies defense. In other words, to the extent
the City asserts in its Reply that the District failed to make required CEQA findings in
approving the project, that argument is waived. But to the extent it is offered as a
reason that the significant new information argument was not raised earlier, it is
considered.

The 2020 approval is a discretionary approval to which CEQA applies, requiring
consideration whether one of the three triggering events for a supplemental or
subsequent EIR exists. Substantial evidence supports a conclusion that the solar
energy project as described and considered in the 2017 Addendum is the same project
approved in 2020. The only change in circumstance was the manner under which
project approval was sought: the District’s finding that the qualified exemption under
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Government Code section 53096 applied rather than the City approving the District's
application for a General Plan Amendment and CUP. The question then is whether the
“significant new information” factor of Public Resources Code section 21166,
subdivision (c), and Guidelines section 15162, subdivision (a)(3), triggers subsequent
CEQA review.

Nothing in CEQA requires an agency to make an explicit finding that the original
environmental document retains some degree of relevance. (San Mateo Gardens,
supra, 1 Cal.5th at p. 953, fn.4.) “When an agency considers a subsequent
discretionary action on a project, it will know whether changes are proposed in the
project but may be unaware of changes in circumstances or new information of
importance to the project. Nothing in CEQA or the Guidelines requires the agency to
conduct an investigation to ferret out changes in circumstances or new information. If
the agency becomes aware of such factors, however, it should then consider all the
relevant facts and explicitly decide whether conditions exist that necessitate further
environmental review. If a project opponent is aware of changed circumstances or new
information, bringing that material to the agency's attention mfght obligate the agency to
conduct an investigation to determine whether further environmental review is required.”
(Kostka & Zischke, Practice Under the California Environmental Quality Act (2d ed Cal
CEB) § 19.37.)

The District made an implied finding of no changes to the project that require
further environmental review under Public Resources Code section 21166. The
District's 2020 Alternatives Report states: “No legal challenges were filed under CEQA

against the Original Site or the Alternative Site where the Proposal would be located.
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Thus, the Final MND and Addendum are presumed valid under Public Resources Code
sections 21080.1 and 21167.2 and State CEQA Guidelines section 15231." (AR 4:29.)
“CEQA does not set forth any particular procedure to support an agency’s

decision that a new EIR [or MND] is not required. CEQA does not require an initial

study or public hearing in these circumstances.” (Committee for Re-Evaluation of T-

Line Loop v. San Francisco Municipal Transportation Agency (2016) 6 Cal.App.5th

1237, 1256.) As explained in Kostka & Zischke, Practice Under the California
Environmental Quality Act, supra, § 19.48: ““There is no specific requirement in CEQA
or the CEQA Guidelines that public notice and an opportunity to comment be provided
in connection with a determination of whether a subsequent or supplemental EIR is
required for a project.” (Citing Pub. Resources Code, § 21166; Guidelines, § 15162; A
Local & Regional Monitor (ALARM) v. City of Los Angeles (1993) 12 Cal.App.4th 1773,
1804 [*holding that CEQA does not require a public hearing or public comment before a
determination whether a subsequent or supplemental EIR is required”]; Concemed
Citizens of South Central L.A. v. Los Angeles Unified School Dist. (1994) 24
Cal.App.4th 826, 845.)

In Santa Teresa Citizen Action Group v. City of San Jose (2003) 114 Cal.App.4th
689, 701-702, the Court found the exhaustion requirement of Public Resources Code
section 21177 did not apply where “there was no clearly defined administrative
procedure for petitioners to resolve their concerns about the project as it was finally
configured.” But in several other cases, the Court has come to a contrary conclusion.
(ALARM, supra, 12 Cal.App.4th at p. 1804 [*At no time during the administrative
process did anyone ... suggest that a separate public hearing was required."]; Mani
Brothers Real Estate Group v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1394-
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|| requirement was triggered even though there was not a public hearing held under

1395 [finding the exhaustion requirement applied where regularly schedule meetings
open to the public were held, even if not “duly noticed public hearings under CEQA™.)'4
In Bridges v. Mt. San Jacinto Community College District (2017) 14 Cal.App.5th 104,

117, the Court followed Mani Brothers, concluding that the CEQA exhaustion

CEQA, where there was a regularly scheduled meeting that was open to the public.
There is no dispute that a public hearing on the District's consideration of the
qualified exemption was posted as required. While the City argues that the District
failed to provide adequate notice that an environmental decision would be made, a
public hearing is not required for an implied finding of no subsequent environmental
review. In addition, the City was able to comment and generally asserted that the
CEQA document failed to address feasibility alternatives. (AR 101:7707-7708.) The
City had an opportunity during the administrative proceeding to raise its CEQA objection
that significant new information existed but failed to do so. It has failed to show CEQA's
exhaustion exception applies. This issue is barred by the failure to exhaust
administrative remedies.
C. There is No Basis for Finding the Existence of Significant New Information.
In Bridges, even though the Court found the failure to exhaust, the Court went on
to evaluate the merits of the CEQA claim as if exhaustion did not apply. (Bn‘dges,
supra, 14 Cal.App.5th at pp. 118-126.) Here, even if the exhaustion conclusion did not

preclude the City's claim, the CEQA argument lacks merit,

14 Public Resources Code section 21177, setting forth the exhaustion requirement, provides at subdivision (e):
“T'his section does not apply to any allegéd grounds for noncompliance with this division for which there was no publig
learing or other opportunity for members of the public to raise those objections orally or in writing before the approvall
of the project, or if the public agency failed to give the notice required by law."
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First, there is no statutory basis for the City's request for judicial notice of the

November 2019 News Release, and the City does not explain why it failed to seek to

|| augment the administrative record prior to briefing on the merits.

But even if the court were to consider the News Release, it is insufficient to
trigger subsequent environmental analysis. "CEQA analysis is concerned with a
project’s impact on the environment, rather than with the environment's impact on a
project and its users or residents.” (California Building Industry Association v. Bay Area
Air Quality Management District (2015) 62 Cal.4th 369, 378.) CEQA does not require
analysis of the impact of existing environmental conditions on a project's future users or
residents. (/d. atp. 377.) Guidelines section 15126.2, subdivision (a), is consistent with
the ruling in Califomia Building Industry Association.

Given that an MND is at issue, the News Release'’s discussion of a new
assessed increased risk of flooding during an extreme flood event does not constitute
substantial evidence in favor of a fair argument that a new significant environmental
impact from the project may occur. (San Mateo Gardens, supra, 1 Cal.5th at p. 959.)
The increased flood assessment risk is not new information of substantial importance
because it does not constitute substantial evidence that the project may exacerbate the
existing flooding risk. Therefore, the City’s CEQA argument is without merit.

Vi
Conclusion

For the reasons explained above, the petition for a writ of mandate is denied.

/(-:;:T::- b‘f;(/( &“’(Vﬂ

David Cohn
Judge of the Superior Court

Dated: September 16, 2021
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County of San Bernardino

247 W. Third Street, Dept. S26
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City of Hesperia, a municipal corporation,

Petitioner and Plaintiff,

Lake Arrowhead Community Servi
District, a public body corporate
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Introduction
Petitioner City of Hesperia (the “City”) seeks a writ of mandate to prevent

Respondent Lake Arrowhead Community Services District (the “District”)' from building

puld not be suitable for the District's intended purpose—

generating ele@jicity under the RES-BCT program.
However, the District's premise underlying the selection of the site in Hesperia

Farms—that the site qualifies for the RES-BCT program—is mistaken. The site does nof

7 The Board of Directors of Lake Arrowhead Community Service District is named as an additional

respondent.

= The acronym RES-BCT is used with respect to Aretha Franklin and her anthem, RESPECT.
wif s
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qualify for the program because it is not located “within the geographical boundary” of
the District, as required by section 2830, subdivision (a)(4)(C). Although other sites
may be infeasible because they are unusable for the RES-BCT program, or for other
reasons, this site is also infeasible because it is not within the geographical boundary of

the District. Therefore, the statutory exemption from the City’s gener. n and zoning

ordinances does not apply. Accordingly, the City’s petition for a
granted.®
]

Backgrou

A. The Former Version of the Project

ging an earlier decision by

general area. (City of

District (2019887 Cal.App.5th 734, finding that the project was not exempt from the
City's general plan and zoning ordinances.
The Court of Appeal began its analysis with the observation that “the Legislature

has attempted to achieve a balance between the state’s interest in allowing local

3 Other grounds for the petition are denied as addressed infra, in § IV.

..
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agencies to produce, generate, store, and transmit water or electrical energy and the
cities’ and counties’ control over local building and zoning.” (City of Hesperia, supra, at
p. 739.) The specific issue before the Court was whether the District's solar project
was “exempt from—or must comply with—the zoning ordinances” of the City. (/bid.)

The Court summarized the statutory scheme, which balances the competing interests:

Our analysis begins with the statutory requirement th

must comply with the zoning ordinances of the cit
county in which the project's facilities are to be con
or located. (Gov. Code, § 53091, subd. (a)

XL pt:o oran agencys
wing that the development is
fransmission of water or

d, a resolution by four-fifths of
ere is no feasible alternative to

53096(a) provid
proposed use

for facilities &

energy techi@logy standards,” the zoning of the property presented an obstruction.

HMC section 161 6.063.B, provides:

Solar farms shall only be allowed on nonresidential and
nonagricultural designated properties with approval of a
conditional use permit by the planning commission. Solar
farms shall not be permitted within six hundred sixty (660)
feet of a railway, spur, any interstate, highway, or major
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arterial, arterial, or secondary arterial roadway; or any
agricultural or residentially designated property.

(Italics added; AR 76:6892.)
The property where the District intended to build the project was zoned “Rural

Residential,” and the solar project was to be located within 660 feet of property to the

south, zoned for agricultural use. (City of Hesperia, supra, at pp. 741 .) Therefore,

esolution determining

ion and the qualified

qualified exemption based on infeasibility was not supported by substantial evidence.
Therefore, the trial court found that the project was not exempt from the City’s general
plan and zoning ordinances.

The District appealed.
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In 2017, the parties agreed to stay the appeal while the District applied for
General Plan Amendment to change the land use designation of Hesperia Farms to
Public (i.e., not Rural Residential) and for approval of a Conditional Use Permit (“CUP”)

to construct a solar farm on the property. (AR 4:20-21; AR 36:2568-2569; AR 44:3121-

3123.) The project was the same as the original version except for ng it 660 feet to

qualified exef@tion, because substantial evidence did not support the District’s
conclusion that there was “no feasible alternative” to the location chosen for the project.
(City of Hesperia, supra, at pp. 740, 760-766.) In determining feasibility, the Court

found guidance in the application of feasible alternatives and feasible mitigation

“ The appeal considered the project as originally conceived, located within 660 feet of agriculturally

designated property. (City of Hesperia, supra, at p. 742.)

oy
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measures in the California Environmental Quality Act, Public Resources Code section
21000 et seq. (“CEQA”). (City of Hesperia, supra, at pp. 762-764, 767.)

B. The Current Version of the Project

Shortly after the appellate court issued its ruling, the District arranged for

System on Hesperia Farms Property (the “Al{€rF

On June 23, 2020, the District h i ifig on the solar project as it was

ation is based on [the] Alternatives
diag but not limited to the Tidewater

@ the Sage Report, and the remaining
ivédrecord for such determination, the District's

general plan and zoning ordinances inapplicable based on the newly supported
qualified exemption. (/bid.)
The City, however, contends that the District's determination that it is statutorily

exempt from compliance with the City’s general plan and zoning ordinances is still

s
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invalid because the site does not qualify for the RES-BCT program and because the
District's determination is unsupported by substantial evidence in other respects as well.
1}

The District’s Reliance on the RES-BCT Program is Misplaced.

A. Whether the Project Qualifies for the RES-BCT Program i uestion of

Statutory Interpretation, Subject to De Novo Review.

project on the ground that the project site fails tg

BCT program under Public Utilities Code section 2830}

program, the Siig is not a “feasible” site for the project.5
Usually, the standard of review for a traditional writ is whether the agency’s
action was “arbitrary, capricious, entirely lacking in evidentiary support, or failed to

follow the procedure required by law.” (Martis Camp Community Assn. v. County of

5 Other grounds for the City's contention that the District's determination of "no feasible alternative” is
unsupported are discussed infra, at § IV.

e
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Placer (2020) 53 Cal.App.5th 569, 594.) For an administrative writ, the standard of
review usually is whether the agency’s decision is supported by substantial evidence.
(City of Hesperia, supra, 37 Cal.App.5th at pp. 747-748, 761-762.) But the question
whether the City's reliance on the RES-BCT program is proper involves a question of

statutory interpretation. Whether an agency's decision is reviewed undey traditional or

administrative mandamus, the interpretation and application of a st to undisputed

As explained below, under the de novo standar@of review (or, for that matter,

selection of the project site for gram'is improper.
S-BCT Program Because it is Not
Boundary” of the District, as Required

jon 2830.

government on another site it owns. There is no dispute that the District qualifies as a
“local government” pursuant to section 2830, subdivision (a)(6), defining a “local
government” to include a “special district.” There is also no dispute that the District

owns the project site and owns other property to which credits could be applied.
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On August 27, 2015, the District entered into a Generator Interconnection
Agreement for the project with Southern California Edison Company (SCE) pursuant to
section 2830. (AR 26:1777-1838.)

To be eligible for the program, however, a “generation facility,” sugh as the one

contemplated for this project, is subject to other requirements as w.
subdivision (a)(4), provides in relevant part:

“Eligible renewable generating facility” me
facility that meets all of the following re

government ....

(Italics added.)

located within this boundary, but is some

(AR 4:49.) The project site, geographically, is

has determinedihat the site is within the District’s “sphere of influence.”” But a “sphere

of influence” is a separate concept from a “geographical boundary.”

8 Citation to “2016 AR" refers to the administrative record from the 2016 litigation that was made part of the
certified administrative record.

7 Presumably, SCE took the same view or it would not have entered into a contract for the RES-BCT program
with the District.

-
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A special district “is an entity of limited powers, and it has specifically
circumscribed geographic and ‘sphere of influence’ boundaries.” (Modesto Irrigation

Dist. v. Pacific Gas & Electric Co. (N.D. Cal. 2004) 309 F.Supp.2d 115

omitted.)?
Government Code section 56076 defines “sphere of influ

probable physical boundaries and service area of a loca

rather tha term "geographical boundary,” the District's “sphere of influence” is
distinct from its®¥geographical boundary.” LAFCQO'’s determination that the project site is

a “plan for the probable physical boundary” indicates that another step is required

L Government Code section 56036 defines a “district” and “special district” as synonymous and as “an agency

of the state, formed pursuant to general law or special act, for the local performance of governmental or proprietary
functions within limited boundaries and in areas outside district boundaries when authorized by the commission
pursuant to Section 56133." Section 56133 allows a district to provide new or extended services outside its
jurisdictional boundary and within its sphere of influence with LAFCO's authorization. Jurisdictional boundaries are
“de facto less expansive than ‘spheres of influence.” (Modesto Irrigation, supra, 309 F.Supp.2d at p. 1167 fn. 21; sed
also Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 1317,
1325, fn. 3.) Section 56133’s use of the term "jurisdictional boundary” is not demonstrated to be relevant to the issue
whether a “sphere of influence” is within the District's “geographical boundary.”

-10-
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before the site is within the geographical boundary, namely annexation. (See 2016 AR

77:2317, 2344 [discussing that annexation would avoid property tax].) Annexation is

City’

9 Bringing property within a sphere of influence facilitates annexation. (City of Agoura Hills v. Local Agency
Formation Com. (1988) 198 Cal.App.3d 480, 491.)

10 In the prior litigation, the trial court discussed the RES-BCT program and the Agreement entered into on
August 27, 2015, rejecting the City's argument that the District had no authority to enter into the Agreement under
Government Code sections 61000, et seq. (City's Request for Judicial Notice, Exh. B, Ruling at p. 4:12-6:3.) The
appellate court noted this finding, stating: “Deciding that the District has authority under the RES-BCT Program (Pub.
Util. Code, § 2830) to produce electricity for Edison, the trial court denied the writ of mandate under the first cause of
action. (City of Hesperia, supra, 37 Cal.App.5th at p. 745.) The District here does not argue that principles of res
judicata or collateral estoppel preclude the City's new attack on the District's qualification for the RES-BCT program.
Therefore, these principles are not considered.

i The absolute exemption, at issue in the prior litigation, is not at issue here.

-11-
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C. The City Has Standing to Challenge the District’s Reliance on the RES-BCT

Program.

The District argues, however, that the City lacks standing to challenge the
District's agreement with SCE for the RES-BCT program. First and foremost, the City’s

argument is not an attack on the agreement per se; it is an attack on t

the agreement to establish that the Hesperia Farms site is the onl i cation for
the project.
Furthermore, Code of Civil Procedure section 10 vides§&The

edy, in the

ion of the party

at large. [Citations.]” (S = [8balition v. City of Manhattan Beach

(2011)] 52 Cal.4th ddition] the beneficial interest must be substantial

(Consolidat@ig Irrigation Dist. v. Ci<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>